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At the opening of this term, a commission was 
read, bearing date of the second of January, 1821, ~ 
by which ALexanpER Porrer, Junior, was apy 
pointed a Judge of this court, with a certificate of | 
his having taken the oaths required by law, for his. 
qualification, whereupon, he took his seat. 
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see is not bound 
so strictly to give appellees, as endorsees. 
notice, in cuse of 


pon-payment,as It appears from the evidence in the case, that the 
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note was made payable to a commereial house, East's 


under the firm of M‘Micken and Ficklin—that 


it was endorsed by M‘Micken to the plaintiffs Borneo, 7 


if the note were 


Poo en- 


and appellees, for a valuable consideration, 
after the dissolution of his partnership with ° 
Ficklin. 

According to the law of partnership, it seems 


to be a settled doctrine, that, after the disso- 


lution of a firm, none of the former partners 
can transfer, by his endorsement, the nego- 
tiable paper which belongs to the partner- 
ship, unless under an express authority, given 
him by the persons jointly concerned with him. 

In the present case, it is contended, that 
such authority was vested in the defendant 
and appellant, by one of the articles of agree- 
ment for the dissolution of the partnership. 
Authority is there given him: to collect all 
debts due to the firm and to pay such as might 
be due from it. For this purpose he is put in 
possession of all the books, notes, &c. of the 
firm, with power to exchange notes and ac- 
counts in the adjustment and settlement of 
the concerns of the partnership. 

Here, it is true, isa power given to'transfer 
or exchange notes, but it is limited to a spe- 
Von. 1. 25 
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the business of which has been conducted “vw 4 
Waresr & At. * 
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cific purpose, viz. the final settlement of the 
partnership affairs; and an endorsement or 
transfer, made for any other purpose, not be- 
ing in pursuance of the power vested, is void. 
It is shewn by a contract between the parties 
to the’ present suit (found in the evidence 
in the cause) that, so far from the note 
in question having been endorsed or ex- 
changed,’ in settling the affairs of the late 
firm, it was given in payment of property pur- 
chased by the defendant, for his sole and indi- 
vidual benefit. The transfer was made with- 
out authority in the endorser, and ought not 
to be subjected to the ordinary rules, relating 
to the demand of payment from the makers of 
notes and notice to endorsers. 

By such an endorsement, the plaintiffs did 
not acquire a right to pursue the maker for 
the recovery of the amount of the note in their 
own names; but, as the endorser received 
from them its full value, we are of opinion, that 
he is bound to pay to them the sum therein 
specified, as on an original contract. 

This view of the case, prevents the neces- 
sity of an inquiry into the sufficiency of the 
notice alleged and attempted to be proven by 
the appellee. 
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It is therefore ordered, adjudged, and de- Eas’s District. 
creed, that the judgment of the district court ww 


- , W. & 
be affirmed with costs.* -_ 
, ' M‘Mickes. 
Turner for the plaintiffs, Livermore for the | 
defendant. 
LIVINGSTON vs. HEERMAN. 
Appuication for a mandamus. A party dis 


\ Satisfied with 
the opinion of a 


Porter, J. delivered the opinion of ‘the court, statinghis 
g objection at the 


court. By an order of this court, made last time, may draw 
his bill of excep- 


July term, a rule was granted that the judge tions after- 


wards. 


of the,district court for the first district, shew A party hasa 
se right to demand 


cause why a mandamus should not issue, di- and have the 
opinion of the 


recting him to sign certain bills of exceptions court spread on 
the record, on 


annexed to an affidavit made by the counsel any pointof law 
arising in the 
of Heerman. cause. 
‘To this rule the judge has made a _ return, 
and assigned for cause; that he had refused 
to sign the bill of exceptions first mentioned 
in the affidavit of counsel, because it was of- 
fered to the decision of the judge on the sub- 


mitting certain facts to the jury, and had not 





* Porter, J. did not join in this opinion, the case having 
been argued before he took his seat. 
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And that he had refused to permit the 
* reasons offered for a new trial to be filed, 
because he did not think the grounds set _ 
forth admitted of further argument; most of * 
them having been previously argued, and 
that this refusal was in conformity with the | 
rules of his court. 

in the discussion at the bar, which this. re- 
turn has given rise to, a great deal has been 
said on points not necessary to be decided 
on. It may be true, that this court has the. 
right on appeal, to disregard impertinent facts 
which may have been submitted to a jury. 
It may be also true, that where special facts 
are to be found, the law has provided no 
means of taking down the testimony. But 
the opinion, which the court has formed on 
this motion, results from views of these sub- 
jects quite distinct from these questions, and 
they are alluded to now, to prevent miscon- 
struction, and to enable*us to say that no 
opinion has been formed respecting them. 

It is provided by an act of our legislature, 
1 Martin’s Digest, 594, that “ whenever on the 
trial of any suit.in any of the inferior courts of 
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this state, the party or his counsel shall desire East's District, 


the opinion of the court, on any question of 
law arising in the course of such trial, it shall 
be the duty of the court to give such opimon, and 
either party, if dissatisfied with sueh opinion, 
may except thereto, and the saidyopinion and ex- 
ception shall be entered on record, with so much 
of the testimony taken in the said suit as may 
be.necessary to a full understanding of such 
opinion, and the same on appeal, shall be sent 
up with the other proceedings in the cause.” 


The legislature by this provision seems ta 


have anxiously guarded the right of each of 
the parties to have the opinion of the court on 
any question of law, which during the progress 
of the cause they may choose to ask it on, and 
to have secured by an imperative direction, 
the right to have that opinion, with the excep- 
tion thereto placed on record. There is, con- 
sequently, nothing left us for to enquire, ex- 
cept to ascertain, whether the opinion asked 
of the court in this case was on a question of law. 
If it was, the act of the legislature must be 
obeyed. 

According to the affidavit of the eounsel— 
he demanded the decision of the court, whe- 
ther certain facts, about to be submitted by 
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a be ii the plaintiff were pertinent, and he objected 
aw they were not. The decision of the court 
eve ™ asked for and required by this objection, wag 
— clearly a matter of law; and-being so, it _ 
was the undoubted right of the party dissatis- 
fied therewith, to have his bill of exceptions 
signed and spread on the record. 

This so clearly results from the statute, that) 
the plaintiff, who opposes this mandamus, ‘en- " 
deavours to take it out of the rule which go- 
verns ordinary cases, by shewing that the 
defendant did not in truth except to these facts, 
being submitted to the jury—that he only 
said, he would except ; that he did not draw out 
and tender his bill of exceptions, when the 
court decided on the pertinency of the issues" 
submitted, and that it was too late’ to do so 
after the jury was sworn. 

On this point the only evidence before the 
court, is contained in the affidavit of defen- 
dant’s counsel, which states, that previous to . 


the jury being sworn, he declared he would 
except to the facts submitted on the part of 
the plaintiff, and that he would tender a bill 
of exceptions thereto in form, 

The court understand the law to be, that 
it is sufficient, if the party who is dissatisfied 
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with, the opinion of the court, states his. ex- 
ception at the time the opinion is given; and 
that he may draw up said exception, put it in 
form, and present it for the signature of: the 


judge at any time during the trial, and this is’ 


conformable to the practice in other countries, 
where. this mode of obtaining relief against 
the errors of inferior tribunals is adopted and 
in use. 

The question here then is reduced to the 
simple enquiry, if the party saying he would 
except, and tender his bill of exceptions, 1s 
equivalent to actually excepting. We under- 
stand it to mean the same thing, and think the 
judge ought to have signed the bill that was 
tendered him. 

On the other point, namely, the right to 
spread on the record the reasons which either 
party may think proper to allege, as the 
ground of a new trial, there is as little diffi- 
culty as that first directed. This court has 
already declared in the case of Sorrell vs. S. 
Julien, 4 Martin, 508, that the refusing to 
grant a new trial was a proper subject of re- 
vision here,.and one over which this court 
ought to exercise a controul. Taking this 
for granted we cannot, of course, sanction a 
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LivinGéston 
vs. 
HEERMAN. 


An award, in 
the French lan- 
guage,cannot be 
homologated. 
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proceeding which would enable the-inferioy 
court to withhold from us the means of car?y- 
ing into effect the appellate jurisdiction ofthis 
tribunal. Let the mandamus therefore issue, 


Carleton for the plaintiff, Hennen for the de- 
fendant. 


oe 


DITMAN vs. HOTZ. 
Appear from the court of the first district 


Porter, J. delivered the opinion of the 
court. This is a suit to have a decision of 
arbitrators homologated. In the petition itis 
alleged that the parties having had differenceés 
respecting the settlement of their accounts, 
had agreed on a compromise, and had sub- — 
mitted all matters contested between them 
to the dicision of certain persons therein 
named. That these arbitrators, and an um- 
pire by them chosen, had made their award, 
by which they had sentenced the defendant, 
Hotz, to pay to the plaintiff and appellant the 
sum of $560; and that the said defendant, 
though duly notified of said award, had refus- 
ed therewith to comply. The petition con- 
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| clides by a prayer, that the court may ap- yo 
prove said award, and order it to be put'in w-~w 
fe 


éxecution with interest and costs. 

To this petition the defendant answered, 
that the award of said arbitrators ought not 
to be homologated. 

1. Because it ought to contain the reasons 
and motives of the arbitrators. 

-2. Because it ought to be clear and precise, 
and that on the contrary, it is vague, obscure, 
uncertain and unintelligible. 

3. Because it ought to be written in the 
English language. 

4, Because for the same reason it does not 
appear properly that the arbitrators were 
sworn as they ought to have been. 

The judge before whom the cause was tried, 
refused to homologate the award, on’ the 
ground that it was not drawn up in the lan- 
guage in which the constitution of the United 
States is written, and by reason that it was not 
otherwise sufficiently certain. 

From this judgment the plaintiff appealed. 


The opinion which the court formed on the 
third objection set forth in the defendant’s an- 
Vow. 1x. 26 





we, 
Hore. 
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East'n District. swer, renders it unnecessary to examine the 
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~~ other points made in the cause. 


Ditman 
vs. 
OTZ. 


The constitution of this state has provided, 
art. 6, sec. 15, “ That all laws that may be 
passed by the legislature, and the public 
records of the state, and the judicial and legig. 
lative written proceedings of the same, shall 
be promulgated, preserved, and conducted 
in the language in which the constitution of 
the United States is written.” 

To ascertain whether the sentence of arbi- 
trators, to which the aid of this court is deman- 
ded in order that execution may issue on it, is 
such an act as comes within the provision just 
cited ; it is necessary to examine what is the 
nature of the act itself, and next what is the 
power of the court in relation to it. If it is 
merely the evidence on which judgment is to 
be rendered, then it may be written in any lan- 
guage the parties choose to adopt. If on the 
contrary, it should be found to be a judgment 
in itself, and over which this court has no con- 
troul, except to place it on the record, and 
order its execution; it will then follow, that it 
must be drawn up in that language in which 
our constitution requires judicial proceedings 
to be preserved and conducted. 
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Proceeding in the enquiry, we find that‘®*s Distt 
nearly every feature presented by a suit atlaw- W4—~ 


belongs equally to proceedings carried on be-. 
fore arbitrators, there is common to both: 


modes of litigation, actor, reus § judex, the con- 
testatio litis, and judgment on the issue joined. 


Our laws have provided that the persons. 


selected as arbitrators must take an oath to 
decide correctly all matters submitted to them 
with integrity and impartiality. That the par- 
ties must declare their pretentions, and prove them 


in the same manner as in a court of justice,. 


that arbitrators should determine as judges 
agreeable to the strictness of the law, Civil 
Code, 442, art. 12, 13, 14, and that the party 
not satisfied with the sentence may take an 
appeal, Civil Code, 444, art. 33. The court, 
whose aid is required to give the award effect, 
by ordering its execution, is prohibited any 
re-examination of its merits, and confined to 
the mere ministerial duty of enforcing the 
sentence, Civil Code, 444, art. 32. It is classed’ 
among judicial mortgages by a provision of 
our laws, which declares that the sentence of ar- 
bitrators gives a mortgage from the day exes 
cution is ordered by the judge, Civil Code, 454, 
art. 12, and finally, if not reversed on appeal, 
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igi ip Diewiete it obtains the authority of res judicata, and has, 
ae between the parties, the same effect, Curig 


Ditman 


Phillipica 2, c. 14. no. 28: Part. 3, 4, 35. 

With the exception then, that the aid of 
another. tribunal is required to give effect to. 
the decision of arbitrators, it is not easy te 
perceive the difference between their award) 
and the judgment of a court, But whatever 
may be the proper character of proceedings 
of this kind, carried on before judges of the 
parties own choosing, and whether they are 
« judicial proceedings,” or not in the language: 
of the constitution, a question not necessary at 
this moment to decide, this court is clearly of 
opinion that whenever one of the parties who 
may have submitted their cause to arbitrators, 
applies to courts of justice tohave the decision 
of their arbitrators executed, that with this 
application at least commences a “ judicial 
proceeding,” and that to make the award valid 
which the party thus presents for homologa- 
tion, it must be written in that language which 
the constitution requires, otherwise it would not 
judicially appear on the records.of the court, 
by virtue of what sentence or judgment exe- 
cution was ordered. 

If indeed, as has been contended, the tribu- 
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new model the decision of the arbitrators, give \W4w=w 


judgment in another form, and, in other words, = 
then the objection here taken perhaps could 
not be sustained. But after the most atten- 
tive consideration, we have been able to be- 
stow on the subject, we do not see how sucha 
power can be exercised; all that the court can 
do, is to order that the award be executed, to 
direct that execution issue on the judgment 
presented: in making this order, it of course 
becomes necessary that the judgment' which 
authorises it should be placed on record, and 
to be so placed, it must be in that language in 
which is written the constitution of the United 
States. 

It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


nal to whom application is thus made, could East’n District. a5 





Seghers for the plaintiff, Denys for the de- 
fendant, 


—_— 


JULIEN vs. LANGLISH. 


Apreat from the court of the first district. 5 gcedom be 


given to a slave, 

under the ex- 
press condition 
that he shall 
serve his present 


Martin, J. delivered the opinion of the 
court. The petition states, that Peter Lang- 
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East'n ga lish, now deceased, being in his life-time the . 
ww owner of the plaintiff, a black man, emanci- 
eed pated him on the 24th of October, 1814, bya 
Paxcuis8- notarial act, after having fulfilled all the for. 


master, as be- o4° : . , 
toeo, ttt 40die, malities which the law requires: the act has 


and he after- ° ° eye e 
veards sefuce 1, 2 SUSpensive clause, by which a condition ig 


serve him, and ‘ “ ork 
attempts tocom. 2nexed to the emancipation of the plaintiff} 


pel him to ac- . 
rept a monthly Who was thereby bound to continue to serve 


compensation the said Peter, as before, till his, the said Pe. : 

yes a, ter’s death, when the plaintiff was fully and 

fem * without further restriction to enjoy his 
— freedom. 7 

The plaintiff alleges, that in order to com- 

ply with this condition, he, ever since, grate- 

fully and exactly as before, served the said 

Peter, and regularly paid him twenty dollars 

per month, in conformity with an agreement 

on that subject made between them, and ren- 

dered him other services, when requested, till 

the 23d of April, 1818, . In the course of which 

year, the said Peter instituted.a suit against 

him, and one B. Schons, in the parish court, 

to have the aforesaid deed of emancipation 

annulled ; in which suit, the said Peter finally 

failed, 5 Martin, 405. The judgment of the su- 

preme court thereon pronounced, on the 23d of 

March, 1818, had scarcely become final, when, 
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on the 8th day of the following month, the 
said Peter executed what is called a deed of 
revocation of his deed of emancipation, before 
a notary, and on the 23d, the plaintiff was, 
through the agency of several ill-disposed 
persons, who availing themselves of the old 
age and infirmities of the said Peter, had pre- 
vailed on him to execute the deed of revoca- 
tion, arrested, and deprived of every article 
of property, even of his clothes, dragged to 
jail, and inhumanely whipt: whereupon, in 
order to prevent the recurrence of such abuse, 
he resorted to the authority of the law, and 
instituted a suit against the said Peter, which 
he was afterwards advised to, and did dis- 
continue. 

The petition further charges, that the said 
Peter, on the 9th of December following, in- 
stituted the present defendant his heir, and 
she now, the said Peter having since died, 
wrongfully claims and detains the plaintiff as 
a part of the testator’s estate. 

The answer states, that the plaintiff is, and 
has ever been a slave; and is the property 
of the defendant;—that the pretended deed 
of emancipation is null and void; that admit- 

ing its legality, it cannot avail the defendant, 
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being a donatio mortis causa, and having beer 


“~~ revoked. The general issue is pleaded. 
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The district court gave judgment for the 
plaintiff, being of opinion that “ the act of 
emancipation was executed in due form of law, 
and the plaintiff acquired by it an absolute and 
indefeasible right to his freedom, as the per- 
son therein mentioned; and between the exe. 
cution of. the act and the death of said Peter, 
the latter had the same rule and authority 
over the plaintiff as he had before; but: the 
right-of freedom, having once been acquired, 
could not afterwards be altered or forfeited 
by any act of the plaintiff or his master—be- 
cause it is inalienable.” The defendant ap: 
pealed. 


The documents which come up with the ~ 
record, are the acts of emancipation and revo- 
cation; the proceedings in the suit brought 
by Peter Langlish, to have the first act an- 
nulled, and in the suit brought against him by — 
the present plaintiff, referred to in the petition. 

The deed of emancipation purports, that 
Peter Langlish, “ by these presents, gives — 
freedom to his negro slave, named Julien, 46 
years of age, gratuitously, and to remunerate 
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him for his fidelity and former services, and ear Distsiet, 


those he is to render him until his death; 
which freedom is given, under the express 
condition, that he shall serve his present.mas- 
ter as before till he die; after whose death he 
is to enjoy it fully, without any opposition or 
contradiction from any person whatever. 
Wherefore, au moyeu de quot, he divests: him- 
self and parts with all his right of»property 
and actions on the said slave Julien, in order 
that he may deal, contract, sell, purchase, 
make a will, and enjey all the privileges of a 
freeman, after the grantor’s death.” 

Boisgobert deposed, that Peter Langlish told 
him, the plaintiff should never serve any other 
master after his death—that the “plaintiff 
always conducted himself well, and never ran 
away. It is in the deponent’s knowlege, that 
the plaintiff continued to serve his master 
faithfully until he was put in prison. About 
ten years ago, P. Langlish told this deponent, 
that the plaintiff worked in town, and paid him 
eighteen dollars per month. The deponent 
then lived on the bayou, and now lives. on the 
bayou road. P. Langlish lived at the’ Metai- 
rie, about a league and a half from town. 
The deponent has since been frequently in 
Vou. 1x. 27 
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the neighbourhood, and seen the plantiff com. 
ing out of his master’s plantation with vege. 
tables. | 

A number of other witnesses testified to the 
same fact. 

The gaoler deposed, that the plaintiff was 
brought to the gaol, on the 23d of April, 1818, 
and whipt. This was done, and he was de- 
tained onthe verbal order of the defendant, 
by one Valcour, who conducted the plaintiff 
to gaol. The latter remained. there, till re- 
leased by an order of .court, on the 23d of 
May following: 

Dutillet saw the plaintiff when he was going 


to gaol, and asked him what was the matter: 


he replied, that ‘his master, who was an old 
rogue, sent him to gaol and wanted to deprive 
him of his liberty. 
Another witness deposed to the same fact. 
Beaulieu deposed, that he knew P. Lang- 
lish for twenty-two years—that he enjoyed 


his mental faculties till his death. 


The deed of revocation bears date of the 
18th of April, 1818. P. Langlish therein de- 
clares, in general terms, that he has “ just and 
valid motives to change his dispositions,” and 
revokes and annuls the act of emancipation. 
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We are of opinion, that the plaintiffhas not == 
proved that he fulfilled the condition on Which AL 
he was to be free at his master’s death, and it 
is in proof. that he did not. He refused to. 
serve him as a slave, and was desiréus of con® 
pelling him to accept, in lieu of his services, @ 


He brought a suit for this purpose, whieh he 
afterwards discontinued. he teétimony of 
Dutillet, and the witness who followed him, 
shew that he insisted on enjoying his freedom 
before the death of liis master, since he charg- 
4 ed him with being an old rogue, who was 
seeking to deprive him of his freedom. 





It is therefore ordered, adjudged, and de- 

"creed, that the judgment of the distriet court 

be annulled, aydilled, and reversed, and that 
there be judgment for the defendant.* 





Y 
Seghres for the plaintiff, Mazureau and Morel 
for the defendant. 





* Porter, J. did not join in this opinion, the case hav- 
ing been argued before he took his seat. 
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GALES HEIRS vs. PENNY. 
Gaes’nems Appear from the court of the third district. 


Porter, J. delivered the «epinion of the 
If A. promise 


to Bo tedo court, The plaintiffs allege that a suit had 


Sl tiv, C. been commenced in the third district court, for 


ein es noe the parish of East Baton Rouge, by one Lilley, 
on the sous against'a certain Thomas C. Stannard. That 
at the know- 


ledge of this pro- the defendant was arrested and held to bail 


hin euuced |, That their father Christopher Gales, now de- 
we. ceased, became-his security and signed a bail 
bond in the usual form. (Phat Lilley prosecu- 
ted his suit to final judgment against Stannard, 
and that not beingypaid by him, he commenced 
an action against their aneestor on the bail 
bond, and received from him the sum of $1300 
which has been since paid dy his heirs. 
They further allege, that”@ne Jamés Penny, 
the defendant and appellee, and father-in-law 
to the said Stannard, had craftily, and de- 
ceitfully induced their ancestor to sign the 
said bond, on a promise to save him harmless 
from all consequences resulting from his en- 
gagement ;. the petition concludes by averring 
that he, the said Penny, had not fulfilled this 
engagement, their damage by reason thereof, 


$1500, and praying judgment for the amount, 
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There was but one witness introduced in Est’ District. 


the cause, and his evidence .in substance is, ““~™ 
GaLEs’ HEIRS 


«That in the suit of Lilley vs. Stannard, process 
was put into his hands against Stannard, and 
bail required, that a day or two after the 


arrest, Stannard (who had been suffered to go sg * 
at large‘on the witness’s responsibility) and © 
captain Penny, the defendant, came into his*” 


office together, and that Penny mentioned, 
that he and captain Gales were to be the se- 


curities of Mr. Stannard, the day following | 


was appointed for executing the bond. The 
witness drew the bond and referred it for 
signing, inserting the names of the two sure- 
ties. Next morning being informed that 
Penny was about starting to New-Orleans, and 
apprehending some difficulty, heealled on him 
to sign the bond before he went away; Penny 
answered that he was in a hurry, that Gales 
could sign it when he came in, but did not 
direct witness to tell Gales to sign the bond, only 
said he would sign at on his return ; a few hours 
after Penny was gone, captain Gales came with 
Stannard, the witness presented him the bail 
bond, Gales asked where Penny was, he was 
answered that he had gone to New-Orleans, 
on learning which Gales refused to sign. But 
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District. ultimately agreed to do so, on being informed 
oon by Stannard, and witness, that Penny had 


GALES’ HEIRS 


agreed to sign the bond; some time after 
Penny returned from New-Orleans, witness 
called upon him, and asked him to put his sig- 


‘inde nature to the instrument already signed by 
Gales. He refused, does not believe that Penny 
Bi and Gales ever had any conversation with each 








other on the subject. On his cross-examination 
the witness deposed, that it was three months 
after Penny’s return before he called on him 
to sign the bond; that he communicated 
his refusal to Gales immediately; that Stan- 
nard remained in Baton Rouge five or six 
- months after Gales was informed of Penny’s 
refusal to become co-security. ‘There was 
judgment for defendant, and the plaintiff appealed. 

If the defendant be liable in this case it 
must be either, 


1. Because he fraudulently induced the. 


ancestor of the plaintiff to sign the bond on a 
promise to save him harmlegs ; or, 

2. Because he engaged to become co- 
surety, and is bound by that engagement to the 
same extent as if he had actually signed the 
instrument. 


I. There is no evidence that the defen- 
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dant induced Gales to sign the bond by false 
representations, or indeed, that he made any 
representations ‘to him on the subject. The 
witness proves that Stannard and Penny came 
to his office, and that the latter observed, that 
he and Gales wére to become securities. “But 
which of them proposed this to the other we 
cannot learn. It is most probable they both 
consented to become so: at the solicitation of 
Stannard. The witness declares he does not 
believe that Penny and Gales had any con- 
versation on the subject. There is nothing 
in the record therefore which authorises the 
plaintiffs to recover on this alligation, that 
their ancestor was deceived and defrauded 
by the defendant. 

II. On the other ground, the evidence is 
equally defective in supporting the plaintiffs 
pretentions. On looking into it, we do not 
see any thing which proves that-the defen- 
dant ever entered into a contract with the 
father of the plaintiffs ; in regard to becoming 
co-security for Starinard, that he ever made 
him a promise, or came under any.engage- 
ment to him in respect to it. The promise 
proved, was to the sheriff, not to Gales, and the 
former might perhaps, have maintained an 
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Eastin District. action.for the non-performance of it.. But 
\v~ the plaintiffs cannot; the only ground on 


GALES’ HEIRS 


vs. 


Payny. 


which it cambe at all alleged, that the plain- 
tiffs have sustained injury by the defendant’s 
promise to the sheriff, is, that in consequence 
of -it, their ancestor was induced to sign’the 
bond, which has since been paid by his repre- 
sentatives. But this is too remote a consi- 
deration to form the ground of legal responsi- 
bility, and it would be carrying the doctrine 
on this head, to a most dangerous extent, to 
say, that because A. has promised B. to do a 
certain thing, and fail to do it, that C. can 
maintain an action for the breach of this pro- 
mise, because a knowledge of that promise 
was the leading motive that induced him to 
contract;with B. | 

This opinion renders it unnecessary to ex- 
amine the other questions raised by the de- 
fendant, as to the right of the plaintiffs to 
bring the suit, and the competence of a single 
witness to prove the facts on which recovery 
was demanded. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Preston for plaintiffs, Eustis for defendant. 
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East’n District, 
BRUNEAU vs. BRUNEAU’S HEIRS. Jan. 1821. 
; Pu 
. Bau 
Aprrat from the court of the parish and = 
, BRUNEAU'S 
eity of New-Orleans. HRIRS. 
: at In the Spanish 
Martin, J. delivered the opinion of. the sew, as under 
° e ie cl Cc 
court. The plantiff, widow of the defendants’ the a 


ancestor, claims from them one half of the mined proven 
property acquired during her coverture, and bei sigalated 
$500, which she alleges were received by her ws 
husband (part of her paraphernal estate) or 
which she brought in marriage. 

They resist her claim, on-the ground that 
she produces no marriage contract in support 
of her pretention to a community of goods, 
and they deny that their ancestor received 


any thing as her paraphernal, or dotal pro- 


The parish court gave judgment for her, 
and the defendants appealed. 


The facts appear by depositions and docu- 
ments which come up with the record. 

, These shew, that the plaintiff was married 
in the year 1791, in the parish of St. James. 
Some of the witnesses depose, that there was 
a marriage contract, and one of them, that he 
heard it from the plaintiff herself. But no 
Vou. 1x. 28 
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East'n District. trace of it appears in the office of the parish 
Jan. 1821. : 


4 w~-~w judge. At the time of her marriage, she had 
my Baurkav 4 claim for $525, for a tract of land which she 
q Bavyes 


owzsv's had sold, the price of which was not yet pay. 

able; and, after her marriage, she gave ac. 

* quittances for $500, in part of it, and it is in 

| evidence, that the defendants’ ancestor men- 
tioned his having received that sum. 

; It is in evidence, that the marriage took 


place in the parish of St. James, and that the. - 


records in the office of the parish judge have 
been closely examined, and he has sworn that 
no trace of the plaintiff’s contract of marriage 
is to be found among the papers delivered by 
; the commandant of the parish, who ‘alone 
- acted at that time as a notary in that parish. 


I. As the marriage took place while this 
country was under the dominion of Spain, the 
laws of that kingdom afford us the only legiti- 
mate rule of decision. 


Whatever husband and wife acquire or pur- 
chase during the marriage, is to be divided 
among them by halves. Recop. de Cast. 5, 9, 2. 

The goods which husband and wife acquire 
during the marriage, whilst they live together, 
are to be divided between them by halves, in - 
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these kingdoms of Castille: and even. when Eas’ District 


they proceed froma donation made to them 
by the king or other person ; or, if they have 
purchased them, ‘it matters not whether the 
purchase was made in the name of either or 
both, because the time of the purchase is alone 
to be considered, not the party in whose name 
it was made ; for in this respect, husband and 
wife are considered as @ne person; ‘and un- 
less it should appear what are the goods, and 
their value, which each party brings in mar- 
riage, or which had been given to him sepa- 
rately, or which he has inherited during the 
marriage, all are presumed common. 1 Fe- 
brero Contratos, 1, 2, n. 9. 

This part of the Spanish law has been tran- 
scribed in one of our statutes. Civ. Code, 137, 
oh and 67. 

/The law rendering the wife, by the mar- 
riage alone, a sharer of the property acquired 
by the husband, if this advantage was re- 
nounced by a marriage’ contract, or if any 
other change was made in the provisions of 
the law, he ought to produce the contract. It 
cannot be imputed to the plaintiff, that she 
does not produce hers, although she is proven 
to have said that there was one. She claims 


Jan. 1821. 
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nothing under it: she has made every teasons 
able effort to procure a copy; 1 if it existed, by 
a search in the office in which it ought to be. 
A wife seldom takes the precaution of 
preserving a copy of her marriage contract, 


_ It is deposited with the notary for the benefit 


of every person interested therein; and when 
she places her person and property in the 
power of a man, a. woman seldom keeps her 
papers from him. 


II. Although the receipt for the $500 was . 
signed by the plaintiff alone, it is in evidence 
from the lips of the defendants’ ancestor, that 
the money came to his hands. This is not 
contrary to the receipt; for the wife may 
well, after the receipt of the money, have 
handed it over instantly to her husband, 
which is what ordinarily happens. The re- 
ceipt proves only rem ipsam, the payment of 
the money by the debtor, which is the receipt 
by the creditor, although the money may not 
be directly and instantly paid into his hands. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 

Denis for the plaintiff, Livingston for the 
defendants. 
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“ALLIIN va: YOUNG. Jan. 182t¢ 


_ Apreat from the court of the third district. _ Assais 


ee Younes 
Mathews, J. delivered the opinion of the ae 
* . a@ slave Of @ 
court. This .is a casein which the plaintiff bad characteris 


pursued on sus- 


seeks to recover damages to the value of a picion of felony, 
attempts to seize 


slave, alleged to have been killed by the dee a gun, ties, and 

is killed in the 

fendant. pursuit, the = 

ourt wi 

The case was submitted to a jury, who not disturb x 
verdict for 

found for the latter, and from the judgment defendant, who 
killed him. 


rendered on the verdict, the former appealed. 


The evidence in the case shews property 
in the appellant, and the killing by the ap- 
pellee. The only question is, whether the 
killing took place under circumstances that 
justify it. 

The testimony which comes up with the 
record is multifarious, but from it we gather 
the following facts, that the slave was in the 
habit of going at large without a written per- 
mission from his master ; that he was of a bad 
character, and was killed in the defendant’s 
attempt to arrest him, on a suspicion of his 
having committed a felony, whilst he was 
endeavouring to effect his escape, having at- 
tempted to seize a gun. 
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, Basta District, "The verdict of the jury is general, and de- 


ew cides both the law and facts of the case, and _ 
ALLaIn ; °, @ ee . ° . re 

v. itis the opinion of a majority of this court, — 
Youne. — 


that the verdict and judgment are correct. 


ay 

It is therefore ordered, adjudged, and de- : 
creed, that the judgment of the district court 
be affirmed with costs. - “7 


Eustis for plaintiff, Turner for defendant. 
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DOANE vs. FARROW. 





Notice of the AppeaL from the court of the first district. 
taking of depo- 
sitions out of the , ? 5s 
state is to be Smath, for the defendant. Certain deposi- 
iven as in case .. é é , 
Sf deposition tions taken at Mobile, in Alabama, under a-— 
taken within. ge oe . A 

But, it is not Commission issued out of the court below, at — 
necessary that P ee ° ° 
the giving no- the instance of the plaintiff, being offered in 
tice should ap- ° : 
pear by the re- evidence on the trial, were over-ruled, on the 
turn of the com- ° ° } 
missioner,it may Objection ‘of the defendant’s counsel, for want 
be proved by af- ° ° ° 
fidavit. of dué notice of the execution of the commis- 
Theday should , P .*% . 
be mentioned in S10N: from which decision (amounting to a non- 
the notice. " “Fi . ° 

Notice must Suit, there being no other evidence) the plain- 
be served on the .. ‘ 
party if present, tiff has appealed. 
otherwise on the 
attorney. 2 

ij To the return to the commission was annexe 


ed, the copy of a notice, addressed to the defen- 
dant, and signed by John Manager, as commis- 


- 
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sioner, dated, Mobile, May 29¢h, 1820, ap- East's Dist 


prising the defendant’ that the’examination of ww ~ 
witnesses, -on the part of ‘the plaintiff, would 3 
’ ‘ 3 : Farrow. 
be proceeded in-at a certain office in Mobile, 
between the hours‘of 10 o'clock, A. M., and 5 

o’clotk, P..M., and be continued, by adjourn- 

ment, from day to day, until fmished. ./t the 
foot of the notice, the defendant is invited to 

name one commissioner. JVo day is.named in 

the notice to which the hours expressed might 

belong. On the back of the notice is the affi- 

davit of acertain Neife, that he served it on 

Col. Harris, agent and partner of the defen- 

dant, at the Red Bluffs, on the opposite side of 

the bay of Mobile, on the 1st of June. The 
affidavit is made before J. Manager, as com- 
missioner, on the Ist of June. 

On the part of the plaintiff, it is contended 

that this-was a sufficient notice ; but, that if 

not, another notice, specifying the time and 

place of executing it, had been served by the 

counsel of the plaintiff, on the counsel of the de- 
fendant, in New-Orleans, prior to the issuing of 

‘the commission. In proof of this, the affida- 

vit of the plaintiff's counsel was exhibited at 

the trial. No such notice is certified in the ree 

tnrn to the commission. By this evidence of 
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ip Dee another notice, (even if testimonial proof were, 
wv~ admissible inlieu of the certificate of the come — 
Dos*E missioner, and in implied opposition to it of | 
— the notice relied on) it does ‘not appear thet 
it eyen named the commissioner on the part of © ‘ 
the’ plaintiff. A counter affidavit of thesde. | 
fendant’s counsel states, that this notice ade | : 
dressed to him was refused for the reasons that 
the place. of caption was at a distance, ¢@ 
another state; and that the defendant, or hig: 
agent, (one of whom probably, and the other : 
certainly, because there resident) would be 
very near the spot, and would be the proper 
subject of such a notice. It appears too, that ” 
the defendant was not a resident of this statey ” 
that he was interested in a contract with the — 
government, for building the fortifications om — 
Mobile bay, likely to detain him there for a | 
long.,period: and that “ Col. Harris, his agent 
and partner,” was actually resident with his” 
family at Red Bluffs, opposite to Mobile. 7 
In this case, it is contended for the defen- 
dant, that the depositions must be rejected/ 
In the first place, because the return to the 
commission, as a written proof, ought to con- 
tain within itself, without any deficiency, the 
evidence of its own authenticity and regularity. 
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The right to cross-examine is fundamental, E 


and indispensable to the defendant's being 
placed on an equal footing with the. adverse 


ALES S beh! 


party; every preliminary proof « of the > perfeet, a 


enjoyment of that right ought to appear 0 on 
the face of the paper exhibiting ‘the: evide lence, 
for the party who had obtained the commis- 
sion. ‘This will be rigorously required, be- 
cause, emanating from the commissioner him- 
self, at the time, and making a part ‘of the 
very act of embodying the depositions, it is 
clearly the best. evidence of such, facts. Fur- 
ther, this mode of obtaining evidence ought 

to be thus strictly guarded, both from its ma- 
nifest liability to abuse, and from the intrinsic 
imperfection of the nature of the evidence it- 
self. Now, the right to cross-examine cannot, 
according to good faith, be adequately ex- 
tended to the adverse party, without a reason- 
ably antecedent notice to him, or to his- agent, 
if known to be resident at, or near the place 
of caption, and especially, if that be situated 
in another state. The right to obtain evi- 
dence, by commission, at all, being founded, 
not on its own excellence as a mode, but sole- 
ly on the equitable regard to the rights of the 
party obtaining it, which might otherwise be 

VoL. 1x. 29 
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infringed, it ought to be exercised with an 
Observance of every thing which equity can — 
require for the rights of the adverse party, — 
The notice therefore, ought, in all cases where 
the scene of caption is beyond the jurisdic. — 
tion of the state where the cause is entertain- 
ed, to be served on the party himself, or his 
agent, if conveniently practicable: at ought 
to have’ convenient certainty, as to the time 
and place of taking the depositions, and the 
name of the commissioner, if not already nam- 
ed or agreed on, who is selected to take them. — 
It ought, perhaps, to proceed from the nomi> — 
nated commissioner himself, who certainly can, : 
with ‘the least liability to error, give the in- 
formation it should contain: at least, before 
the interrogation of witnesses, proof of such 
notice ought always to be exhibited to his sa- 
tisfaction; which proof would then regularly 
appear along with the other parts of his pro- 
ceeding in his certified return. To allow 
these facts to be made out, by other and infe- 
rior proof, would often be exposing a party 
to the strong temptation of: seeking witnesses 
to bolster-up a favourable deposition, obtained 
perhaps by the omission of somewhat of that 
perfect fairness which equity would demand 
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for the adverse party, This reasoning is sup- 2*s"s Distriet 


ported by its analogy to the act of congress, 
and sundry decisions of the state courts. By 
the act of congress of 1789, (Grayson, Tit. 
Judiciary, sec. 30, p. 248) requiring, that in ob- 
taining evidence by the depositions of distant 


Jan. 1821, 


vs. 
Farrow. 


2% 


witnesses, the notice, if any to the adverse : 


party, should be certified by the commuasstoner tn 
his return. In the supreme judicial court of 
Massachusetts, in the case of Bernes vs. Ball, & 
al, adms. (1 Mass, T. R.'75) a deposition taken 
under the order of the court was excluded, 
because it did not appear by the certificate of 
the justice who had taken it, that the adverse 
party, or his attorney, was notified or present : 
and the offer of testimonial proof of notice, and 
of the consent of the adverse party, that the 
deposition might be taken, ex parte, in the event 
of his absence, was rejected. « In the court of 
appeals of Virginia, (2 Washington, 75, Col- 
lins, vs. Lowrig, & co.) it was decided, ‘that 
whether a deposition have been taken, de bene 
esse, or in chief, notice must have been given to 
the adverse party, and must appear upon the 
record to have been given, else it will be erro- 
neous. See too, 1 Harris & M‘Henry, 172, 3. 
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rejected, because it did not appear that notice 
had been lodged with the clerk of the county 
to be recorded ; although it was proven that no- 
tice had been given to the defendant twenty 
days beforehand, of the day and place: and 
that the defendant had attended accordingly, 
and cross-examined ; which case, though de- 
pending probably on a particular statute, is 
still an illustration of the strictness that should 
be observed, in guarding this mode of obtain- 
ing evidence. In Pennsylvania, (2 Sargent & 
Rawle, 478, Hamilton vs, MGuire) it is de- 
cided that notice must be sufficiently antece- 
dent to the taking of the deposition, to afford 
a reasonable time to the adverse party’ to avail 
himself of it. In Virginia, (4 Henry & Munf. 1, 
Coleman, ex. vs. Moodie) it was decided that a 
notice of the taking of a deposition served 
at the domicil of the adverse -party, on his*wife, 
during his absence from the commonwealth, 


~ which might have been served upon himself, was 


not a reasonable notice, and the deposition was 
rejected. 

Applying the tthcifes of this reasoning, 
and these authorities, as a test, in the first 
place, of the notice certified in the return, it 
is deemed to be fatally defective ; Ist, for un- 
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certainty in having assigned no day to which East» 
‘ the specified hour could belong; and in the ~~ 


next place, assuming the day of the date for 
that purpose; then, for being unseasonable in 
being signified to the agent of the defendant, 
three days posterior to the appointed day of, 
executing the commission. 

Can the alledged notice of the counsel of the 
plaintiff, to the counsel of the defendant in New- 
Orleans, prior to the issuing of the commission 


of the intention of another person, (not yet - 


named) to take depositions at Mobile, supply 
the defect of a sufficient notice certified in the 
return ? 

It is contended on the part of the defen- 
dant, that it cannot, 

Ist. Because the plaintiff has undertaken, 
through his commissioner, to give personal no- 
tice to the defendant himself, and which has 
been annexed and certified in his return to the 
commission: shall he not be concluded by it ? 
Is it not an implied admission that he relied 
on no other notice; or if he had, that he had 
abandoned such reliance ? does it not show 
that he was aware of the duty, (especially 
under these circumstances) of giving personal 
notice to the defendant himself: that he was 
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well aware of the residence of the defendant's 
“agent and partner,” and that, that “ agent 
and partner,” (if not the defendant himself, ag 
is believed) was there, almost within call : and 
further, that he was not ignorant of the im- 
portance (to the regularity of his depositions) 
of making that notice appear in the certified 


_ return. 





Orleans, ‘cannot supply the defects ‘Of that 
which was given by the the commissioner, and 


certified in his return; because, inthe second ~ 


place, the evidence of that notice to the 


counsel, if otherwise good, could not, upon 
the principles already contended for, compe- ~ 


tently appear by the certified return. 
In the next place; because in all cases 
where the party in the cause is resident out of 


the jurisdiction of the state where the cause is. 
entertained, it is not enough to give notice to the . 


attorney at law. This proposition rests firmly 
on the basis of the defendant’s whole argu- 
ment; which is, that this mode of obtaining 
evidence being intrinsically and peculiarly 
defective, and easily liable to abuse; and a 
benefit equitably extended to a party, only 
to avoid the loss of otherwise unattainable evi- 
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The alleged notice to the counsel in New- a 
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dence, he is bound in resorting to so favourable East District. 
an aid, to observe towards the opposite party, ..—~ 


every thing which equity can require for him. 
But equity plainly requires, that he should, so 
far as possible, be afforded the opportunity of 
effectually cross-examining. Now, when the 
opposite party resides elsewhere than within 
the state, it is, especially, fot to be presumed, 
that the attorney at law can obtain so intimate 
a knowledge of all the circumstances relating 
to the testimony sought, as to be able to cross- 
examine, with the advantage which-a season- 
able notice to his client would afford. Equity 
then exacts, in such case, more than‘notice to 
the attorney at law. The reasonableness of 
this position is supported by the case of Cahil, 
executor of Quin vs. Pintony, (4 Munf. 371) 
which directly decides, that, in the absence 
of the principal from the commonwealth, no- 
tice to the attorney at Jaw is insufficient. * But 
in the case before the court, not only was the 
principal not resident in the commonwealth, 
where the cause is entertained, but the place 
also where the depositions were to be taken, 
was in another state, and entirely beyond the 
sphere of his practice. Since then, as is 
evident, his professional duties in his own 
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courts, forbade the presumption, that he could 


hie personally comply with the obvious purpose of 


’ Doane 
vs. 
- Farrow. 


the notice;.to what imaginable end was. it, 
signified tohim? Let it be remembered, that 
he was not the attorney, tn fact, of his client; 

that, therefore, to have appointed a substitute, 


was beyond his powers; and,as to the agency. 


of transmitting. thig notice for, the plaintiff, (af 
that.be in view) and for which he could have ~ 
no greater facilities than, the plaintiff himself, 
it manifestly: does, not fall within the ecircleof 
his, duties as the conductor of a suit at law, 
It. could as well have been addressed through — 
the post-office, directly to the defendant himself, — 
or to his agent and partner; or, enclosed with 
the commission, and by the commissioner 
transmitted to the defendant, or his agent, in © 
his vicinity. Thus the uncertainty, at least, 
of this notice, arising from the source of it, 
would have been somewhat diminished, since 
the act of the commissioner, forwarding such 
notice, wonld have implied, at once, his satis- 
faction of it and his acceptance of his trust. 
But, besides these objections to the alleged 
notice to the counsel of the defendant, it is fur- 
ther answered, that he declined accepting at; 


pointing out the defendant himself, or his 
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agent, (in the vicinity of the place of caption East’n District. 
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as the proper subject of such a notice. ww 
. . : . DoayE 
By this refusal, which certainly his profes- os 
Farrow. 


. gional duty did not forbid; the plaintiff, if, 
before he could have doubted, was now ap- 
prized of what he should do for the exact 
fulfilment of his duty in this respect; and this, 

: too, in time to have fulfilled it; and not by 





being subjected to any onerous, or unusual, 
or circuitous task; but, by the natural, very 
equitable act of simply giving notice to the 
defendant himself, or to his agent; well 
known to the plaintiff as the real party, and 
p with whom, alone, his alleged contract. was 
made; whom, chiefly, he holds liable for its 
pretended violation; and who, also, was 
known to be resident almost within hail of 
the place of caption. Why did the plaintiff 
observe so careful a silence towards the 
defendant, especially when so conveniently 
situated for hearing ? Was his colourable no- 
tice, annexed to the return, a fulfilment of 
that perfect good faith which the law exacts 
from him whom it so equitably aids?’ What- 
ever may have been the motive, the effect of 
this anti-dated, but. post-delivered notice, an- 
nexed to the return, if good, would be to de- 
Vou. m. 30 
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prive the defendant of the privilege expressly 


reserved to him, of naming one commissioner, 
The very reservation of this right, apparent 
on the face of the notice, clearly implies the , 
anticipation of some reciprocal communica- 
tion between the parties, at the place of cap- 
tion. It was a right of which the defendant 
could not regularly be deprived. Commis- 
sioners must be appointed, either by the 
agreement of the parties, or by the order of 
the court. In this instance the commisioners 
were not named by the court, nor has the de- 
fendant consented to an ex parte taking of the 
depositions. For this cause, also, the depo- 
sitions have been irregularly taken, and there- 
fore ought to be suppressed. 


Livermore, for the plantiff. It appears, in 
the present cause, that the plaintiff is a eiti- 
zen of Massachusetts, and the defendant a 
citizen of Virginia; neither of them having a 
permanent residence in this state. The de- 
fendant having business which required his 
presence sometimes in N ew-Orleans, and 
sometimes in Mobile, was arrested here, and 
liberated upon bail. Upon the return of the 








OF THE STATE OF LOUISIANIA. 


writ, an answer was filed by his attorney, and 
a commission taken out, addressed to J. T. 
Manager, authorising him to take the deposi- 
tions of witnesses in Mobile. Afterwards the 
plaintiff’s attorney gave notice to the defen- 
dant’s attorney, that witnesses would be ex- 
amined at a certain place in Mobile, on the 
29th of May, and that the examination would 
bé continued from day to day. The commis- 
sion was opened on the 29th, but continued, 
by adjournment, to the 2d of Juné. On the 
29th, the commissioner addressed a written 
notice to the defendant’s partner, the defen- 
dant being then in New-Orleans. This notice 
was served on the Ist of June. 

The defendant objects, that he had not due 
notice of the time of taking these depositions. 
The notice by the commissioner is said to be 
too uncertain. Although, we believe, that 
this was a notice of which the defendant’s 
agent might have availed himself, and ought 
to have done so; yet as we consider it to have 
been a work of superogation, and that the 
former notice given to the defendant’s attor- 
ney, was amply sufficient to satisfy the requi- 
sitions of the law, I shall not dwell upon this 
notice in Mobile. The uniform practice has 


Bast’n Distriét. 
* Jan. 1821. 
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been, to give notices of this description to the ~ 
attorney in the cause, and not to the party, 


If this practice has originated in error, it is 
important to the bar, that the error should be 
corrected. If even doubts can exist upon 


this point of practice, it is desirable that the 
practice should be settled. 

It is contended, that the notice should be 
given by the commissioner, and not by the | 
party or his attorney; that it should be given 
to the party and not to his attorney; and that — 
the service of notice should appear by the 
return to the commission, and cannot. be 
proved by affidavit. 

In support of these positions, the gentleman 
has cited the act of congress of 1789, for 
organizing the courts of the United States, 
two cases from Virginia reports, and one from 
Massachusetts. His other citations do not 
seem to bear upon the question. The prac- 
tice of the courts of the United States is that 
of the common law courts of England. By 
the strictness of the common law, testimony 
must be taken in open court, in presence. of 
the jury. The act of congress dispenses 


with the necessity of this examination, in cases 


where the witness resides more than one hun- - 
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' dred miles from the place of trial, but pre- ase Distriet. 


scribes certain formalities to be observed in —— 
taking depositions; and requires, that the ob- oO 
servance of these formalities should appear 

. by the: certificate of the judge before whom 
the testimony is taken. The authority - is 
given only to the judges of certain courts, and 
the act requires, that the deposition shall be 
reduced to writing by the judge, or by the 
witness in his presence, and that this shall 
also be certified. This certificate might as 
well be required in this case as the certificate 
of notice. These are all matters of positive 
regulation, and furnish no rule for the govern- 
ment of courts which do not derive their au- “ 
thority from the United States. Nor does the 
admissibility of depositions, as evidence in our 
courts, depend upon the statutes ‘or laws of 
Virginia or Massachusetts. In the case cited 
from 1 Mass. Rep., the provisions of the statutes 
of that state, respecting depositions, do not 
‘appear; but we find, that of three judges, one 
was in favour of receiving the depositions, and 


two were against it. The cases cited from 
‘the Virginia reports, evidently depend upon 
the positive regulations of the statute laws of 
that state. The note of the case of Cahil, 
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navn District. executor of Quin vs. Pintony is, that “ notice — 


wr of taking depositions is not sufficient if given 
_— to the attorney-at-lay, in the absence of the 
eel principal from the commonwealth, but ought 
to be given to the agent or attorney in fact; or 
(if there be none) by publication in the man 
ner prescribed by law.” In the other case 
cited by the defendant’s counsel, (Coleman va, — 
Moody) it is stated, that the notice was not 
considered reasonable, because advantage 
was taken of the temporary absence of the 
party, and the notice left with his wife, when 
the adverse party knew of his absence; when 
he might have given the notice previously, or 
without prejudice of the trial of the cause, 
have postponed the taking of the depositions 
until his return. The most that the gentlemen — 
can make of these cases is, that the legislators : 
of Virginia have taken a different view of the 
duties and authority of an attorney-at-law, — 
from other legislators. It will be more mate- 
rial to examine our own laws for a solution of 
this question. 

The examination of witnesses in open court, 
is not a practice known to the ancient laws of 
this country. In civil law-courts, all testi- 
mony is reduced to writing in the form of de- 
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positions, and is: taken before commissione 
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appointed for that purpose. By the act of ~~~ 


April 10, 1805, ch. 26, sec. 19, (2 Martin's: Dig. 
178) it is provided, that “the examination of 
all witnésses shall be taken in open court, or 
before such persons as the court may, in each 


‘case, authorise to take the same.” In the 


same section, particular provisions are made 
for the examination of aged and infirm per- 
sons, and of persons about to depart from the 
territory, and power is given to certain magis- 
trates to take the depositions of such persons; 
and to compel their attendance, “ previous 
reasonable notice of the time and place of such 


Doane 
vs. 
Farrow. 


examination having been given to the opposite * 


_ party.” The same section afterwards pro- 


vides, that “if:the party producing such de- 
positions shall prove by affidavit, that notice 
was given to the adverse party, the same shall 
be good evidence.” By the act of February, 
1813, ch. 12, sec. 29, it is enacted, that witnesses. 
shall not be compelled to attend any court out 
of the parish where they reside, and the dis- 
trict courts. are authorised to issue commis- 
sions to take the depositions of such witnesses; 
and such depositions, when recorded in the 
‘presence of the adverse party, or after timely 
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notice given to him, shall be admitted as good 
evidence on the trial, (2 Martin’s Dig. 194.) 
The last statutory provision upon this subject, 
is contained in the act of J anuary 28, 1817, 
sec. 7. This provides for all cases where evi- 
dence may be taken by depositions, that they 


may be taken before any justice of the peace, 


or other commissioner, “ after due notice sy 
to the opposite party.” 

Nothing now seems, therefore, to be re 
quired by the laws of this state, than that the 
party shall have reasonable notice of the time 
and place of examining the witness. It is not 
required, that the notice shall proceed from 
the commissioner, and it may as well be given 
by the party; nor is-it required, that the'ser- 
vice of notice should be certified by the com- 
missioner, but on the contrary, it may be 
proved by affidavit. Neither the act of con- 


- gress, nor the rules established in Virginia 


and Massachusetts can effect a mere point of 
practice depending upon our own positive’ 
laws. The only question, therefore is, what 
is notice to the party. Is not notice to the 
attorney in the cause, notice to the party ? 

It is a general principle, that notice to an 


agent is notice to his principal, provided the 





a 





~~ FA, = om fF TO iret lUrwtlC hMlC RtCW] tlle 


rh 


a —<£- | 














OF THE STATE OF LOUISIANIA. 





noticeveame to:theagent in the;course of the Bes's'Disuet. 


business for which heis.employed, 3 Ath: 646, 
13 Ves. jro 120, 2-BimS74, 609... In Anderton 
vs.the Highland Turnpike Co. 16 Johns. 863 Spen- 
cer, C.J says, that any matter in pays which 
may be done by-or-to a party; may be done by 
or to-his agent... Thisas ageneral rule of law 
whichis. peculiar tomo‘onersystem of juris«' 
prudenee, but is common to all, being the die- 
tate of reason. ‘The principle applies: with 
great force to the case of an attorney employ- 
ed to manage acause. He is retained for his 
skilband knowlege, to -represent-ané-defend 
his client in every thing respecting the con- 


ductingy prosecuting,“or defending of the case.” 


After issue joined, no communication is con- 
sidered to takeplace between the “opposite 
parties, but only between the attornies of those 
parties, and betwéen ‘the attornies and their 
respective clients.. Such we find tobe the 
rule expressly: laid: down in the Curta Phih- 
pica, p. 1, seev12, note» Despues de contestada 
la causa por-el procurador, @ él se ha de citar para 
todos los demas autos de “élle, y~no al senor del 
pleyto: tanto; que la citacion hecha al senor no. 
vale, ne ser de momento,” &c. Here we'find, that 
after issue joined, all notices in the cause are. 


Von. Ix. 31 
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District. to he served upon the attorney, and not upon 
the party; yet, in:contemplation: of law, the 
service is upon the party,.cepresented by his 
attorney. _Wefind this construction of notice 
toa party in a cause given by:one of the most 
enlightened state tribunals in the United 
States. By the 28th rule of practice of the 
court of chanceryin.New-York, it is required, | 
that notice of the examination of witnesses; 
shall be given to the adverse party... Blakes! — 
Chane. Prac. App. 7. Therform of the:notice: — 
under‘this rule; we find in the body of the § 
same book, p. 142... The.notice is.to the solv 
citor, and not to the»plaintiff or defendant. 
‘The same course is pursued in the English 
courts. The notice is given ‘to pene: 
or solicitor. — - tak 

‘The right of ever enaminiighs is not deni- 
ed. But.by whom is this right to be exercis- 
ed? when witnesses are’examined in court, 
the cross-examination is not by the.plaintiff or 
defendant, but by the;counsel. There is no dif- 
ference in principle between testimony taken 
in-court, and out ofecourt. The presence of 
the party is not necessary upon the trial, be- 
cause he is represented by his attorney. When 
a cause is alleged for-trial, the absence of the. 
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attorney, for anunforseen and necessary cause, "> Ban’n Dist 


would be a good:réason for a contintiance,al- p> el 


though the party might ‘be present in court. — 
The reason is this; that the attorney alone is 
considered, in law, to have the competent skill 
and knowlege for managing the cause, «vif 
: the attorney be able’to attend, the absence of 
| hié* client; from whatever cause, would bene 
ground for‘a continuance. . The same reasons 
will apply to. the execution of commissions. 
Let us suppose, that, in the present: case, thie 
defendant had left New-Orleans, after the 
answer filed, and had remained in Mobile, that 
the plaintiffs attorney had taken a commis- 
sion, that he had given no notice of it to the 
‘defendant’s attorney, but had given notice to — 
| the defendant himselfat Mobile. Would this 
have been considered sufficient ?: Would not 
the defendant have-had a right to say; that the 
- ‘attorney ‘whom he*had employed: here, was 
most conipetent to direct the course of exami- 
nation of witpesses in’a cause tobe tried here? 
It cannot, however, be pretended, that there is ieee 
a necessity of giving notice to the defendant, 
and to* his attorney. The authority cited 
from theCuria Philipica, shows that the notice 
must be to the attorney. 





ler Ne 


244 


East’n District. 
Jan. 1821. 


CASES IN THE SUPREME COURT 


It is unnecessary to poit out all the incon 


ww veniencés which would flow from the doe 


DoanE 


vs. 


FaRRow. 


trines of the district court.; If this decision 
is to be maintained, there canbe no use in-ar- 
resting a transient person,. unless. the whole 
evidence of the debt be. in writing,-or can be 


had: from witnesses, whose attendance ineourt | 
may be compelled. »The-rule to be settled | 


must be general. Kstenotonave quatre 
ing no fixed place of residence, is arrested:in 


New-Orleans, upon a debt. contracted i | 


Virginia, or upon a contract made here in 


the. presence only of persons who have left > 
the state, he may be released upon: bail; and’ J 


his creditor will have no security.. ‘The de- 
fendant may leave the state ammediately, and 
no commission can be -executed, because no 
notice can be.servéd upon him... Ifin‘such a 
case, the plaintiff and attorney should: take’a 


commission, and should give! noticertothe des 


fendant’s attorney, of the time and»place-of 
executing it, the latter might sayy as is done 
here, that he could..not, or would not attend 
to it, and that notice:must be givenao-his cli- 


ent. The answer of the court mustibe, that — 


he has undertaken the. management. of the 
cause, that it is his duty to attend-toit, that 
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his atithority to"aét for his client, is ‘presumed a 


to’be’sifficient) “and that the attorney for the ~~~ 
opposite party is not bound to look farther; 

This is: the ariswér which, I presume, er? 
court would give*ujpion the ‘statément ‘made 
in the’counter affidavit Of the défendant’s at- 
torney:’ But I conceive that this is not a case 
in*@hich ‘counter affidavits can be received. 
Wheh the law allows any matter to be proved 
byaffidavit, there can be'ho counter affidavit. 
_ Uporan affidavit for a €ontinuance, the mat- 
ters’sworn to must ‘be taken to"be.true, so in 
allvother ‘matters’ té be’ proved by affidavit. 
Theaffidavit’of the deféndant’s counsel, ought 
not, theréfore, to Have” been reveived, and — 
should be'disregarded. 

‘The nétice was’ not givén before the com- 
mission issued, 48 is'stated in the defendani’s 
argument; but was given afterwards, and so 
applars by the record.“The commission was 
directed’ to'the person who executed it, and 
nothing judicially appears Of the reservation . > 
of ny right fo join another commissioner. 

Howevef, n6"point was madé upon this in the | 

court below: The only question there decided 

was, that nétice to the attorney was not suf- 

ficient. This’ #8 conceived to be the only 
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question for this court: © If'thé cause bere. 


~ manded, any other objections’ to’ the reading 


Doane 
ve. 


Farrow. 


of thé depositions will’be open tothe defen. 
dant; and if dny’ new objettions ‘are made, 


- the plaintiff shouldbe allowed thé Opportuni- 


ty of rebuttifig ‘them by evidence. °”** 
As'to the notice given by the ‘Cortimissioner, 
ib was merely an att of his own, and intélided 
for the benefit and satisfaction of the defe. | 
dant. It was not advised by the plaintiff'e'at = | 
torney, nor ¢an it ‘affect the notice’previoudly 
given here. On thé ‘patt of the defendant, 
the whole course of conduct appears t6 have 
been a trick. The witnesses ‘were "trarisitit 
persons, not resident in Mobile, adhd’ a hope 
was entertained that thé payment’ of the debt, 
justly due by the defendant, might'be ‘avéid- 
ed, if these depositions could be suppressed. 
; ; ‘ ‘ es 
Porter, J. delivered the ‘opinidn of*the 
court. ‘On the trial of this causé’iir the *éourt 
below, the plaintiff offered in ‘évidénée'ceftain _ 
depositions, taken"by virtue of a'¢ommission 


“directed to one J..Manager, of Mobile. ‘The 


defendant opposed their introddction, and af- 
ter argument, the court sustained the objection, 
and gave judgment as of nonSuit ifthe cause: 
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The plaintiff filed a bill of exceptions tothe a tah 


opinion, and took an appeal. _ 


The objections. now sega to tho‘sending of 
these depositions are; 1. That the-return to 
the commissions as a written proof, ought. to 
contain within itself, without any deficiency, 
the evidence of its own authenticity and re- 
gularity.. That the notice given by the com- 
missioner to the defendant’s partir, is defec- 
tive, in not» stating on what day thé’ witness 
would be examined; and, that the other:no- 
tice, served on defendant’s attorney, should be 
wholly disregarded ; the law-requiring it to be 
given to.the party himself. 

On this subject, as well as all-others avait 
we have the advantage of statutory regulations 
of our -own legislature, it- is unnecessary to 
look into authorities drawn from other and 
different. sources, and it.is.only when the lan- 
guage of,the statute is obscure, or when its 
provisions are inadequate,.or fall short of the 
case to be acted on, that-we can, with pro-. 
priety, call to our aid, the opinion of other tri- 


bunals; or, that we can correctly resort to 


legal analogies as.the basis of our decision. 
On examining the.first objection made by 
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the defendant,, we find,. that: in the different 


“~~ acts passed on the subject,of taking: depo- 


- sitiens, 2 Martin’s Dig. 178, n. 16, & 194, n.10; 
also, an act to amend the several acts, enacted 
to organise. the .courts of. this..state,..sec. 7, 
passed. the 28th of, January, 1817, it.is.pro- 
vided, that the testimony of witnesses may be 
taken under.a commission,.and may. be read) 
in. evidence after previous reasonable notice 
of the timelaind place of taking. them,. being 
given to the opposite. party... And-by the first; — 
act passed on the subject,. permission. is~not — 
only given to prove the fact.of-this.notiee,by 
* evidence, other than the commissioner's: re- 
turn, but a different manner of establishing it; 
is actually prescribed. The words. of .the 
statute are, “ If the:party producing the depo- — 
sition shall prove by affidavit, that notice was 
given to the adverse: party,” &e.&c. then the 
said deposition may be read. ».Se far then, 
from it being indispensable, that the,commis-; — 
sion shall contain,-within itself, proof-of: the. 
opposite party being duly notified, the ex- 
pressions are positive, that it shall-be. proved 
by other evidence, and in-a case where the: 
testimony is taken under this act, there can. 
be no doubt, but proof by atlidavit,is the best 
evidence which can be produced. 
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It is true, that the provisions of the statute Pas’ District 
just referred to, extend only to the taking of = 
testimony de bene esse, where the witnesses 
reside within the limits of the state; and that 
the subsequent acts of our legislature already 
cited, do not prescribe in what manner ser- 
vice of the notice on the adverse party shall 
be established, so as to authorise the reading 
of the depositions taken under them. But as 


notice is required, it, of course; becomes ne- 


vs. 
Farrow. 





cessary, that it shall be proved. The ques- 
tion recurs, in what manner; we think in the 
same manner as when the witnesses reside 
within the state, and their depositions are 
taken under the authority of the act whose 
provisions have been already quoted. It 
would be, indeed, strange, if we were obliged 
to have two rules on this subject: that when 
the witnesses live within the limits of the 
state, and their testimony is taken under com- 
mission, the fact of the opposite party being 





notified, must appear by affidavit; when taken 
abroad, by the certificate of the commissioner. 

The act of congress cited by defendant's 
counsel, cannot affect us in forming a conclu- 





sion on this subject. It is a particular law,. 
prescribing the practice to be pursued in the 
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East's District. courts. of the United States. It’ expressly 
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ww provides, that proof of notice to the adverse 
Doan 
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party, shall be given by the commissioner. 
Our own statute says, it shall be made appear’ 
by affidavit. We need notask, reasoning from: 
analogy, which of these laws we are to resort 
to, or which of their provisions we are called! 
on to adopt and make our own. iat 
The cases to which the court have been’ 
referred to, ii 2 Henry & M‘Harris, 172; and’ 
2 Washington, 75, have been looked intot® 
The first turns, as it is expressly stated in the 
report, on a statute of Maryland. The latter” 
was decided on the ground, that: the deposi-" 
tions offered on the trial, in the court below, 
had been objected to, and that it’ did not ap- 
pear in the appellate court, from any thing 
in the record, that notice had been given to the’ 
party against whom the depositions were read. 
If our statute had not prescribed a rule” 
which we can safely follow, and we were now 
called on, in the absence of any authority, to 
establish one, we should feel great reluctance 
to adopt that pressed on us by the defendant, 
as correct. If the commissioner, as is con- 


tended, should have proof furnished to him 
before he examines the witnesses, that notice 
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was given to the opposite party, and that it is ee d 


then his duty to certify that proof back to this ~~ 
court, this would not be so good evidence of ."* 
the fact, as the affidavit of a witness wha — 
served it. Should it, on the other hand, be 
required, that the commissioner must give 
the notice himself, or direct it to be given; 
this, in many cases, would produce the great- 
est inconvenience, as the party may live at a 
great distance from the place where the wit+ 
nesses reside, and the testimony has to be 
taken. Nor is there any good reason why this 
mode should be pursued; the proof can be 
got as safely and as certainly from those who 
served the notice, as it can be in the manner 
contended for. As the party whom it is ne- 


cessary to notify, must, at all events, have 

























reasonable previous information, when the 
testimony is to be taken. It cannot, in any 
way, affect his interests. Why then require 
particular species of proof, which, without 
attaining any essential object, would cramp 
and impede the administration of justice ? 
We conclude, therefore, that it is not ne- 
cessary that it should appear by the return 
of the commissioner, that notice is given to 
the adverse party; and we are of opinion, 
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that the fact may be established, as it has 
been done in this case, by affidavit. 

The next objection taken by the defendant; 
viz. the want of a particular day on which the _ 
testimony would be taken, being inserted in 
the notice received from the commissioner, is 
correct. There can be no doubt, that a noti- 
fication, which professes to be given (as the 
law requires it should be) with the intention 
of informing the adverse party of the time 
and place of doing a certain act, and yet fails 
to state the day on which that act is to be 
performed, must, on every principle of good 
sense, as well as law, be considered as defec- _ 
tive and illegal. 

It now only remains to consider, whether 
service of notice on the attorney is good, and 
if it is not, whether the circumstance of the 
defendant being absent from the state, does 
not take it out of the ordinary rule. 

The plaintiff insists, that such service is 


good, and independent of the general rule re- 
lied on by him, that notice to the agent is notice 
to the principal, for whatever relates to the 
business for which that agent is employed, he 
has cited Curia Philipica, juicio civil, 1, sec. 12, 
m. 11, to prove, that in all cases after issue 
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joined, notices|of the various acts. necessary E 


to carry on a cause to final judgment, must be 
made on the attorney, and not on the party. 
Whatever may have been the general rule on 
that subject in Spain, it is not believed, -as it 
will: be hereafter shewn, that it extended to 
the act of giving notice when testimony was 
to be. taken under +a commission. But way- 
ing that question for the moment, our statutes 
already cited, have certainly introduced a dif- 
ferent regulation here, as in every act passed 
on the subject, it is required, that notice 
should be given to the party. ' 

But if the person whom it is thus necessary 
to notify, leaves the state, or conceals himself, 
ought not these. circumstances, or either, of 
them, authorise service on the attorney ?,, We 
think they ought. The statute must have a 
reasonable construction. It certainly was not 
the intention of the legislature to require no- 
tice to. the party, when, from his. own act, it 
becomes impossible to serve it on him. Nor 
could it have been their intention, that be- 
cause it became thus impossible, by reason of 
his absence, or concealment, that therefore 
the cause was never to be tried. Yet, this 
may, and in many cases will be the conse- 
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quence, if the act is literally pursued ; for it 
is plain, that if service, in all cases, must be 
made on the party, then it will be in the pow« 
er of either plaintiff or defendant, at their — 
pleasure, to prevent the cause in which they 
are engaged from being terminated, and thus 
entirely frustrate the ends of justice. A 
construction, leading to such consequences, 
should be avoided, if possible. Nothing could 
induce this court to adopt it, but the will of 
the legislature unequivocally expressed. In 
the language of the supreme court of the 
United States, “ When the literal expressions 
of the law lead to absurd, unjust, or incon- 
venient consequences, such a construction 
should be given as to avoid these consequen- 
ces, if from the whole purview of the law, and 
giving effect to the words used, it may be fair- 
ly done.” 2 Cranch. 386, 399. 

We adopt this construction the more readily 
in this case, because the general law on this 
subject in Spain, was the same as that con- 
tained in the acts of our legislature, already 
referred to. When the testimony of witnesses 
residing out of the jurisdiction of the court - 
who tried the cause, was taken then by virtue 
of a commission, directed to another judge, 
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the rule was to cite the opposite party, if ab- 
sent; however, notice to his attorney was good, 
Febrero addicionada, par. 2, ib. 3, cap. 7, no. 326. 
Our statute only re-enacts the general law, 
and leaves the exception untouched. 

An authority has been read from 4 Mum 
ford, to shew that when the principal is ab- 
sent from the commonwealth, that service on 
the attorney-at-law is not good, that it ought 
to be given to the agent or attorney, in fact, 
or if there is none, by publication in the man- 
ner prescribed by law. This is a decision 
under a particular statute. See Revised Code, 
Virginia Laws, vol. 2, p. 521, sec. 21, in a coun- 
try where the law has provided a remedy by 
publication, for the absence of the party, the 
very evil which is one of the principal reasons 
that induces this court to hold the service on 


the attorney good. We have already seen 


what is the practice in Spain, in regard to 
taking testimony in this way, and we have no 
doubt, that both reason and authority require 
, us to sanction and enforce it here. 
We conclude therefore, that notice to take 
_ depositions, must, in all Gases, be given to the 
parties, if they are in the state. And that if 
they are absent. or cannot, after reasonable 
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diligence, be found, that service may be made Le 
on the attorney. Tt 
Applying this rule to the case now before : : 
the court, we find that both plaintiff and de. 
fendant are citizens of other and different 
states, and it has been proved, that at the § 
time notice was given to the attorney, the de. © 
fendant did not reside in this state, but wasin |} 
Mobile, state of Alabama. Under these cir. 
cumstances, we are of opinion that notice was ~ 
legally and regularly given to the attorney, 
and that the plaintiff is entitled to derive the 
same benefit from it, as if served on the de- 
fendant himself. ’ ig ., 
It is therefore ordered, adjudged, and de- — 4 
creed, that the judgment of the district court _ a 
be annulled, avoided, and reversed, and that 
the cause be remanded, with directions to the.) 






judge, to receive in evidence, the testimony 
taken under a commission, directed to John — A 
Manager, of Mobile, unless some other legal 1 y 
objection is made to its introduction, besides | y 

the want of due and regular notice to the de- 
fendant. It is further ordered, adjudged, and » ; 
decreed, that the appellee pay the costs of this > | 


appeal. 





